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DIRECTOR GENERAL ROWEL S. BARBA 
Intellectual Property Office of the Philippines 
Intellectual Property Center 
#28 Upper McKinley Road 
McKinley Hill Town Center 
Fort Bonifacio, Taguig City 

Dear Director General Barba: 

This pertains to your letter dated 02 August 2021, requesting our legal 
opinion on certain provisions of the Department of the Interior and Local 
Government (DILG) Memorandum Circular (MC) 2020-124 which required 
Local Government Units (LGU) to adopt and promulgate ordinances to promote 
and protect Intellectual Property Rights (IPR). Said MC provided a template or 
sample ordinance which may be adopted by the LGUs. You are requesting our 
opinion as regards Sections 4 and 7 of the sample ordinance, which provide: 

Section 4. In accordance with law and due process, the pirated, 
counterfeit, or fake goods and articles of any person engaged in any 
business or trade, with or without any license or permit may, with prior 
coordination with the Intellectual Property Office of the Philippines 
(IPOPHL) or Optical Media Board (OMB) and in accordance with R.A. 
8293, R.A. 9239, and their respective implementing rules and 
regulations, be taken into preventive custody and disposed of in (sic) 
accordingly. 

Guidelines on proper disposal of seized goods will be subsequently 
issued pursuant to this purpose. 

Section 7. The prosecution of commission of any of the foregoing 
offenses shall not constitute a bar for the prosecution of offenses under 
the Intellectual Property Code and other related laws. 

As to Section 4, you are requesting clarification on who should take 
custody of the seized goods and how said goods should be confiscated. As to 
Section 7, you are raising your concern that it may violate the constitutional 
prohibition on double jeopardy as enshrined in Section 21, Article II of the 1987 
Constitution. 

In relation to Section 4, it is our view that the issue of custody of seized 
goods may be resolved by identifying who has jurisdiction over the property 
seized or confiscated. As an example, the jurisdiction of the Optical Media 
Board (OMB) is generally limited to optical media; as such, if the property 
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seized is optical media, it is the OMB who should take custodyl in accordance 
with its rules and regulations. 

As the subject of the inquiry is only a template or sample ordinance, it is 
suggested that the issues raised herein be resolved through clarificatory 
meetings among the appropriate government agencies whose expertise better 
suit the subject, such as the OMB and law enforcement agencies. 

Meanwhile, as to Section 7 of the sample ordinance, such provision 
cannot be enforced if it contravenes the 1987 Constitution. We invite your 
attention to the constitutional guarantee against double jeopardy under Section 
21, Article Ill of the 1987 Constitution, which provides: 

Section 21. No person shall be twice put in jeopardy of punishment 
for the same offense. If an act is punished by a law and an ordinance, 
conviction or acquittal under either shall constitute a bar to another 
prosecution for the same act. 

Kindly note that there is double jeopardy when the following requisites 
are present: (1) a first jeopardy attached prior to the second; (2) the first 
jeopardy has been validly terminated; and (3) a second jeopardy is for the same 
offense as in the first.2  The first jeopardy attaches only (a) after a valid 
indictment; (b) before a competent court; (c) after arraignment; (d) when a valid 
plea has been entered; and (e) when the accused was acquitted or convicted, 
or the case was dismissed or otherwise terminated without his express consent. 
It must be noted, however, that the constitutional right against double jeopardy 
protects from a second prosecution for the same offense, not for a different 
one.3  The phrase "same offense," under the general rule, has always been 
construed to mean not only that the second offense charged is exactly the same 
as the one alleged in the first information, but also that the two offenses are 
identical. There is identity between the two offenses when the evidence to 
support a conviction for one offense would be sufficient to warrant a conviction 
for the other.4  

Applying the foregoing, the prosecution of an act punished under a local 
ordinance, based on the template or sample provided, constitutes a bar to the 
prosecution of the same act for another offense punished under Republic Act 
No. 8293, otherwise known as "the Intellectual Property Code of the 
Philippines", or other statutes. As explained by the Supreme Court, "the 
constitutional protection against double jeopardy is available so long as the acts 
which constitute or have given rise to the first offense under a municipal 
ordinance are the same acts which constitute or have given rise to the offense 
charged under a statute.”5  

That being said, Section 7 of the sample ordinance may be retained, as 
long as it refers to prosecution of acts different from that which it punishes under 

1  Section 10(e) of Republic Act No. 9239. 
2  Pacoy v. Cajigal, 560 Phil. 598 [2007]. 
3  Suero v. People, G.R. No. 156408, 31 January 2005. 
4  Carmelo v. People, G.R. No. L-3580, 22 March 1950. 
5  People v. Relova, 146 SCRA 292 (1987). 
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the sample ordinance in accordance with the Constitutional guarantee against 
double jeopardy. For clarity, said section may be revised as follows: 

Section 7. The prosecution of commission of any of the foregoing 
offenses shall not constitute a bar for the prosecution of offenses 
under the Intellectual Property Code and other related laws, 
provided the accused shall not be placed in double jeopardy. 

Alternatively, you may consider deleting Section 7. With or without the 
said provision, a person may be prosecuted, at the same time, for offenses 
under an ordinance and a statute, as long as they pertain to different punishable 
acts, and will not place the accused in double jeopardy. 

Please be guided accordingly. 

Very truly yours, 

MENARDO . GUEVARRA 
Secretary 

CN 0202206 94 


	00000001
	00000002
	00000003

