Republika ng Pilipinas
KAGAWARAN NG KATARUNGAN
Department of Justice
Manila

JUN 17 2020

DEPARTMENT CIRCULAR NO.__O__ 1 6

RULES IMPLEMENTING THE CRIMINAL PROVISIONS
OF REPUBLIC ACT NO. 10667, OTHERWISE KNOWN AS
THE PHILIPPINE COMPETITION ACT

WHEREAS, Section 13 of Republic Act No. 10667, otherwise known as the
Philippine Competition Act (PCA), empowers the Office for Competition under the
Department of Justice (OFC) to conduct preliminary investigation and undertake
prosecution of all criminal offenses arising therefrom and other competition-related
laws in accordance with Section 31 of the PCA;

WHEREAS, Section 35 of the PCA further provides that the OFC has the power to
grant leniency or immunity to entities during preliminary investigation;

WHEREAS, there is a need to institutionalize the rules and procedures for the
preliminary investigation and prosecution of criminal offenses under the PCA, as well
as the implementation of the Leniency Program of the Department of Justice;

NOW, THEREFORE, pursuant to the provisions of the PCA and other existing laws,
the following Rules on the implementation of the criminal provisions of the PCA are
hereby issued:

RULE |
GENERAL PROVISIONS

Section 1. Title. These Rules shall be known and cited as “The Rules
Implementing the Criminal Provisions of the Philippine Competition Act and
Establishing the Leniency Program of the Department of Justice.”

Section 2. Objectives/Applicability. These Rules shall govern the
implementation of the criminal provisions of Republic Act No. 10667, otherwise
known as the Philippine Competition Act (PCA), including the grant of leniency or
immunity during preliminary investigation of covered offenses.

Section 3. Construction. These Rules shall be construed in order to carry
out effectively the policy and objectives of the PCA.

Section 4. Definition of Terms. As used in these Rules, the following terms
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(a) Anti-competitive ~ agreement - any agreement, arrangement,
understanding, collective recommendation, or concerted action, which is
prohibited by the PCA, regardless of type or form of contract, whether
formal or informal, explicit or tacit, written or oral:

(b) Applicant - a person or entity, made respondent in a complaint that seeks
immunity from prosecution involving an anti-competitive agreement as
defined in subsections 14(a) and (b) of the PCA:

(c) Clear and convincing evidence — evidence which, in its totality, is highly
and substantially more likely to be true than untrue; more than mere
preponderance of evidence, but not to the extent of such certainty as is
required by proof beyond reasonable doubt:

(d) Commission - the Philippine Competition Commission:

(e) Conduct — any type or form of undertaking, collective recommendation,
independent or concerted action or practice, whether formal or informal:

(f) Control — the ability to substantially influence or direct the actions or
decisions of an entity, whether by contract, agency or otherwise:

(9) Entity — any person, natural or juridical, sole proprietorship, partnership,
combination or association in any form, whether incorporated or not,
domestic or foreign, including those owned or controlled by the
government, engaged directly or indirectly in any economic activity;

(h) Immunity — an exemption from prosecution for a specific offense for which
the immunity was granted;

() Marker — an essential measure to determine an entity’s position relative to
others in the application for immunity;

() Market - the group of goods or services that are sufficiently
interchangeable or substitutable, and the object of competition and the
geographic area where said goods or services are offered;

(k) Offended party — an entity directly injured by any of the covered offenses
under Sections 1 and 2 of Rule Il, provided that such entity is neither a
party to the agreement subject of the complaint or information nor in
collusion with any of the respondents, accused or the entity responsible for
the covered offense;

(I) Perfection of a marker — full and complete compliance with all the
requirements for a leniency application within the period prescribed by
these Rules.
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RULE Il
COVERED OFFENSES AND PERSONS LIABLE

Section 1. Entering into Anti-Competitive Agreements Prohibited Per Se.
It shall be unlawful for an entity to enter into any of the following agreements with one
or more competitors:

(a)

(b)

Agreements restricting competition as to price, or components thereof,
or other terms of trade; or

Agreements fixing price at an auction or in any form of bidding,
including cover bidding, bid suppression, bid rotation, and market
allocation and other analogous practices of bid manipulation.

Section 2. Entering into Anti-Competitive Agreements Prohibited as to
Object or Effect. It shall be unlawful for an entity to enter into any of the following
agreements which have the object or effect of substantially preventing, restricting or
lessening competition with one or more competitors:

(a)

(b)

Agreements setting, limiting, or controlling production, markets,
technical development, or investment; or

Agreements dividing or sharing the market, whether by volume of
sales or purchases, territory, type of goods or services, buyers or
sellers or any other means.

Section 3. Who are Criminally Liable. The following persons are criminally
liable for the covered offenses under Sections 1 and 2 of this Rule:

(@)

(b)

When the offender is a non-juridical entity, its responsible officers or
directors, owners, and other persons responsible for the entity.

When the offender is a juridical entity, its officers, directors, or
employees holding managerial positions who are knowingly and
willfully responsible for the violation.

The fine provided under Section 30 of the PCA for violation of the covered
offenses under Sections 1 and 2 of this Rule shall be imposed upon the entity, while
the penalty of imprisonment shall be imposed upon the persons enumerated under

this Section.

Nothing in this Section shall exempt a natural person from criminal liability for
any covered offense.

Section 4. Entities not Considered Competitors. When an entity controls, is
controlled by, or is under common control with, another entity or entities, both the
controlling and controlled entities shall not be considered competitors if they have
common economic interests and are not otherwise able to decide or act
independently of each other.
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