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Good morning, everyone, and thank you for gIVIng me the
opportunity to be a part of this 2nd Philippine Anti-Counterfeiting and
Piracy Summit.

A patent clerk once said that "Imagination is more important than
knowledge", that "Imagination is everything," and that "It is the preview
of life's coming attractions," It would behoove us to take the wisdom of
this patent clerk's observation, as history has since cemented his status
as the world's most famous patent clerk. I speak, of course, of the Nobel
laureate hailed by Time Magazine as "The Man of the 20th century," who
is recognized as one of the greatest, if not the greatest, scientific mind in
the world, whose name has since become synonymous with the term
"genius" -- Albert Einstein. He may have never been promoted in his
post in the Swiss Patent Office, but he went on to fuel the imagination
and the inclination for innovation of generations after generations of
curious minds that came after him.

Einstein, through his work as a theoretical physicist, may have
literally changed our perception of the universe we live in and made even
more inventions and innovations possible through the groundwork he

\ " t(,



had laid down, but there is another famous patent examiner who
perhaps deserves the title of arguably being the "Father of Invention"
even more, not primarily because of his own works as an inventor, but
for his role in establishing and promoting a system for the recognition
and protection of intellectual property rights, which went a long way
towards stimulating the marketplace of ideas, especially those that
eventually led to inventions. Not many people may know that the very
first patent examiner of the United States Patent Office also happened to
be its then Secretary of State and future U.S. President, Thomas
Jefferson. In fact, he is responsible for reviewing the very first patent
granted by the United States, which was signed by the U.S.'s very first
President, GeorgeWashington, in 1790.1

What interests me the most about Jefferson's stint as the head of a
three-man board that examined patent applications, a responsibility
which apparently accompanied his status as a Cabinet member,
specifically as Secretary of State, is his reported ambivalence about the
wisdom of patents. As one of the drafters of the Declaration of
Independence, which reflects his strong views about democracy and
equality, it is said that he was initially strongly opposed to patents
because he feared that they create monopolies. This, however, was
eventually balanced by his love for invention and a developing
understanding of how such protections ought to be designed and
administered if they are to succeed in stimulating innovation and
encouraging invention. Those who delved into Jefferson's evolving
perception believe that they provide the rationale for the policy for
patents that he helped develop, which "encouraged the invention he ...
wanted to see..., but maintained very stringent restrictions ... so that the
system would not be abused."2

Thus, he pushed for inventors to have exclusive rights for a
duration of time, which was at the time longer than what was specified
by the British, but, at the same time, did not forget that; to be successful,
the system ought not to make new inventions untouchable to certain
people. He, himself, never took out a patent on certain of his original
inventions, like his plow, which he gave away freely. His intent, it was
said, is to ensure that "technology would move forward even faster as

1http://www.ideafinder.com/history/inventions/uspatent.htm post revised in March 2005, as quoted by
http://www.ideafinder.com/history/inventions/uspatent.htm posted on 15 June 2012, last accessed 22
October 2012.
2 http://ctLitc.virginia.edu / -meg3c/c1asses/tcc313 /200Rprojs/jefferson invent/patenthtmI.last
accessed 22 October 2012.
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each new invention would spring more if enough people had access to
it."3

I may have focused, thus far, on the protection of patents, but I do
so only to provide a context for what I believe is the proper frame of
mind for us, who are mandated to administer the legal system of
protection for intellectual property rights, whether in favor of patent,
trademark or copYrightholders.

We are to approach our roles, as guardians of what is right and fair
to accord to all, including the inventor or creator or right holder and the
common man, especially where the subject of protection has potentially
laid the basis for even further discoveries, innovations, inventions and
creations. We accord protection to the inventor, creator right-holder not
just to ensure that they reap the fair benefits of the fruits of their own
genius and creativity, but also to encourage them to come out and share
their discovery with others. The power of a good idea is such that it is a
torch that can passed down from one generation to another, such as
from Galileo to Da Vinci, to Newton, to Einstein and so forth. Ifhuman
knowledge has progressed as far as it has, it is because each generation
of thinkers, inventors and creators stand on the shoulder of giants. We,
of course, want to encourage such potential for an exponential growth of
knowledge. Hence, a reminder of the Jefferson's apparent dilemma - a
dilemma which, by proper administration of the law, will prove to be
more apparent than real.

One of the speakers for this Summit is a member of our National
Prosecution Service, Senior Assistant State Prosecutor ROSEANNE
BALAUAG,and I leave it to her to explain the efforts we are doing to
prosecute IPR violations. I would, however, want to acknowledge and
bring to the forefront of the minds of the participants of this summit, the
challenges that confront our efforts to successfully prosecute and hold
IPR violators liable. (We, of course, acknowledge that there have been
several successes in the area of successful prosecutions. But there is still
a lot of room for improvement.) Foremost of the challenges is the need to
further build on the capacity, technical know-how and expertise of our
prosecutors in handling these cases, which tend to require special skills
or training in, first, identifying and, second, proving in court IPR
infringement. Admittedly, there is a need to further institutionalize legal
frameworks, and detection, investigative and law enforcement measures.
To this end, the Manual for the Investigation and Prosecution of IP

3 htq>:IIctLitc.virginia.edu / -meg3c/c1asses/tcc313/200Rprojs/jefferson invent/bridge.htmI.last
accessed 22 October 2012.
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cases, developed through coordination between the Department of
Justice and the Intellectual Property Office (IPOPHIL), is a truly positive
step towards standardizing procedural guidelines in the investigation
and prosecution of IP cases, as well as increasing awareness and
understanding of IP laws and procedures. We hope to augment this by
giving opportunities to the members of the National Prosecution Service
all over the country to obtain wholistic practical training in the
application of this Manual.

We cannot speak about intellectual property rights protection
without touching on one of the hottest topics of today, which is the
Cybercrime Prevention Act.

Fighting IP piracy in the Philippines, in the whole world for that
matter, has become quite complex with the introduction of advanced
technology and means of sharing information, particularly with the
explosion of internet usage, social networking users and mobile device,
which makes it more difficult and impossible for us to stop
infringements. It is also somewhat ironic that the proliferation of pirated
physical CDs has declined due to rising internet piracy. This
sophisticated global trend in trade is indeed a challenge for us to fully
optimize the enforcement of IPR, especially considering that we are both
importer and producer of pirated products.

The provisions of the Cybercrime Prevention Law are now
submitted for scrutiny of their constitutionality before the Supreme
Court but, regardless of how that case will eventually be resolved, it is a
concrete sign that we, in the Philippine Government, take intellectual
property rights protection very seriously, whether infringement is
committed in the physical world or in cyberspace. This is a big step
forward, and marks an instance where Philippine legislators took a
decisive step, even sooner than, for instance, our u.S. counterparts, who
are still contending with the intricacies of somewhat similar legislation,
such as the SOPA, or the Stop Online Piracy Act (SOPA), and the PIPA,
or the Protect IP Act.

Perhaps what this period in time affords us, during which the
enforcement of the law has been temporarily restrained by the Supreme
Court, is an opportunity to collectively take an even closer look into the
nature of the platform, the issues and into each and every provision of
the law. It goes without saYingthat, when we delve into regulation of the
Information Superhighway, more commonly known as the World Wide
Web or Cyberspace, we are venturing into a relatively new territory
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where, unlike in the physical world, everything is about speech and
information, not physical action; hence, the inevitable questions of
censorship and prior restraint. And that is why the inclusion of the libel
provision with higher penalty has been met with so much criticisms or
opposition. The matter also did not escape the critical notice of the UN
Human Rights Committee and the panel of independent experts which
recently engaged with the Philippine delegation, which I headed, in the
Committee's review of our State report on government's compliance with
its obligations under the International Covenant on Civil and Political
Rights (ICCPR). As a lawyer, I am aware of the stringent tests for the
validity of police power measures, especially when it comes to statutes
affecting fundamental freedoms, such as those dealing with speech.4 In
fact, in prior restraint measures, even more exacting criteria are
employed, such as the Clear and Present Danger, Balancing, Dangerous
Tendency, Vagueness, Overbreadth, and Least Restrictive Means tests.5

Given the gravity of the constitutional freedom that may be
affected by the implementation of said law, I, in behalf of the
Department of Justice, give my word that we shall not only ensure that
we, ourselves, will discharge our mandate with circumspect and with
strict observance of the constitutionally enshrined rights and freedoms,
we shall also ensure that proper safeguards are installed to ensure that
no opportunities for abuse will be possible under future administrations
and leaderships. We do not wish to regress back to state of fear and
censorship or, worse, to be home to an incident similar to the tragic and
heinous attack on a young girl who, in 2009, started writing a blog for
the BBCunder a pseudonym, talking about her dreams for the future and
how the Taliban were pushing those aspirations further and further out
of reach.6 The girl, revealed to be a 14-year old girl named Malala
Yousufzai, was hunted and shot by suspected members of the Pakistani
Taliban.

As gratified as I am for the trust and confidence reposed in us by
the legislature, we, as caretakers for future generations, also want to

4 WHITE LIGHT CORPORATION, TITANIUM CORPORATION and STA. MESA TOURIST &
DEVELOPMENT CORPORATION VS. CITY OF MANILA, represented by DE CASTRO, MAYOR ALFREDO
S. LIM (G.R. No. 122846, January 20, 2009).

5 FRANCISCO CHAVEZ VS. RAUL M. GONZALES, in his capacity as the Secretary of the Department of
Justice; and NATIONAL TELECOMMUNICATIONS COMMISSION (NTC) (G.R. No. 168338 , February
15,2008).

6 http://edition.enn.eom/2012/10/10/opinion/ghitis-malala-yousufzaili ndex. htm I
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ensure that we do not see the situation and the potential issues through
rose-colored glasses that were purchased by the immense political
capital reaped by the present Administration through its strong
commitment to Good Governance and Rule of Law.

Just as we vow to protect the economic and moral rights of
intellectual property rights holders, we also vow to protect their
fundamental and closely allied right to publish and share their creations.
After all, protection of economic and moral rights will virtually be
negated, where the freedom to publish or share ideas and information is
unduly restricted.

We believe in the power of a good and strong idea, of innovation,
invention and creation. These, we believe, are the key to the future of the
Philippines, and we shall protect the value of these rare and valuable
resources, not just under the traditional mantle of the Intellectual
Property Code, but in all ways that the same could be impaired and
infringed.

I am confident that we will no doubt find the best way, just as
Thomas Jefferson tried to do in his time, to balance the interest of
protecting the public from cybercriminals in the least restrictive way,
without infringing on their other fundamental rights. My confidence
stems from the knowledge that this government is committed to doing
what is right for its people, and for those who hold rights under its laws,
including the Intellectual Property Code.

Again, thank you for inviting me to be a part of this 2nd Philippine
Anti-Counterfeiting and Piracy Summit.
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